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Federal Emergency Management Agency, DHS § 67.12 

shall review and take fully into ac-
count any technical or scientific data 
submitted by the community that tend 
to negate or contradict the informa-
tion upon which his/her proposed deter-
mination is based. 

(b) The Federal Insurance Adminis-
trator shall resolve such appeal by con-
sultation with officials of the local 
government, or by administrative hear-
ings under the procedures set forth in 
part 68 of this subchapter, or by sub-
mission of the conflicting data to an 
independent scientific body or appro-
priate Federal agency for advice. 

(c) The final determination by the 
Federal Insurance Administrator where 
an appeal is filed shall be made within 
a reasonable time. 

(d) Nothing in this section shall be 
considered to compromise an appel-
lant’s rights granted under § 67.12. 

(e) The Federal Insurance Adminis-
trator shall make available for public 
inspection the reports and other infor-
mation used in making the final deter-
mination. This material shall be ad-
missible in a court of law in the event 
the community seeks judicial review in 
accordance with § 67.12. 

[41 FR 46989, Oct. 26, 1976. Redesignated at 44 
FR 31177, May 31, 1979, as amended at 48 FR 
44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984] 

§ 67.9 Final determination in the ab-
sence of an appeal by the commu-
nity. 

(a) If the Federal Insurance Adminis-
trator does not receive an appeal from 
the community within the ninety days 
provided, he shall consolidate and re-
view on their own merits the individual 
appeals which, in accordance with § 67.7 
are filed within the community and 
forwarded by the CEO. 

(b) The final determination shall be 
made pursuant to the procedures in 
§ 67.8 and, modifications shall be made 
of his proposed determination as may 
be appropriate, taking into account the 
written opinion, if any, issued by the 
community in not supporting such ap-
peals. 

[41 FR 46989, Oct. 26, 1976. Redesignated at 44 
FR 31177, May 31, 1979, as amended at 48 FR 
44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984] 

§ 67.10 Rates during pendency of final 
determination. 

(a) Until such time as a final deter-
mination is made and proper notice is 
given, no person within a participating 
community shall be denied the right to 
purchase flood insurance at the sub-
sidized rate. 

(b) After the final determination and 
upon the effective date of a FIRM, risk 
premium rates will be charged for new 
construction and substantial improve-
ments. The effective date of a FIRM 
shall begin not later than six months 
after the final flood elevation deter-
mination. 

§ 67.11 Notice of final determination. 
The Federal Insurance Administra-

tor’s notice of the final flood elevation 
determination for a community shall 
be in written form and published in the 
FEDERAL REGISTER, and copies shall be 
sent to the CEO, all individual appel-
lants and the State Coordinating Agen-
cy. 

[41 FR 46989, Oct. 26, 1976. Redesignated at 44 
FR 31177, May 31, 1979, as amended at 48 FR 
44553, Sept. 29, 1983; 49 FR 4751, Feb. 8, 1984] 

EDITORIAL NOTE: For the list of commu-
nities issued under this section, and not car-
ried in the CFR, see the List of CFR Sections 
Affected, which appears in the Finding Aids 
section of the printed volume and on GPO 
Access. 

§ 67.12 Appeal to District Court. 
(a) An appellant aggrieved by the 

final determination of the Federal In-
surance Administrator may appeal 
such determination only to the United 
States District Court for the District 
within which the community is located 
within sixty days after receipt of no-
tice of determination. 

(b) During the pendency of any such 
litigation, all final determinations of 
the Federal Insurance Administrator 
shall be effective for the purposes of 
this title unless stayed by the court for 
good cause shown. 

(c) The scope of review of the appel-
late court shall be in accordance with 
the provisions of 5 U.S.C. 706, as modi-
fied by 42 U.S.C. 4104(b). 

[41 FR 46989, Oct. 26, 1976. Redesignated at 44 
FR 31177, May 31, 1979, as amended at 48 FR 
44544 and 44553, Sept. 29, 1983; 49 FR 4751, Feb. 
8, 1984; 49 FR 33879, Aug. 27, 1984] 

VerDate Mar<15>2010 07:59 Nov 09, 2010 Jkt 220186 PO 00000 Frm 00325 Fmt 8010 Sfmt 8010 Y:\SGML\220186.XXX 220186w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



316 

44 CFR Ch. I (10–1–10 Edition) Pt. 68 

PART 68—ADMINISTRATIVE 
HEARING PROCEDURES 

Sec. 
68.1 Purpose of part. 
68.2 Definitions. 
68.3 Right to administrative hearings. 
68.4 Hearing board. 
68.5 Establishment of a docket. 
68.6 Time and place of hearing. 
68.7 Conduct of hearings. 
68.8 Scope of review. 
68.9 Admissible evidence. 
68.10 Burden of proof. 
68.11 Determination. 
68.12 Relief. 

AUTHORITY: 42 U.S.C. 4001 et seq.; Reorga-
nization Plan No. 3 of 1978; E.O. 12127. 

SOURCE: 47 FR 23449, May 29, 1982, unless 
otherwise noted. 

§ 68.1 Purpose of part. 
The purpose of this part is to estab-

lish procedures for appeals of the Fed-
eral Insurance Administrator’s base 
flood elevation determinations, wheth-
er proposed pursuant to section 1363(e) 
of the Act (42 U.S.C. 4104) or modified 
because of changed conditions or newly 
acquired scientific and technical infor-
mation. 

[47 FR 23449, May 29, 1982, as amended at 49 
FR 33879, Aug. 27, 1984] 

§ 68.2 Definitions. 
The definitions set forth in part 59 of 

this subchapter are applicable to this 
part. 

[47 FR 23449, May 29, 1982, as amended at 49 
FR 33879, Aug. 27, 1984] 

§ 68.3 Right to administrative hear-
ings. 

If a community appeals the Federal 
Insurance Administrator’s flood ele-
vation determination established pur-
suant to § 67.8 of this subchapter, and 
the Federal Insurance Administrator 
has determined that such appeal can-
not be resolved by consultation with 
officials of the community or by sub-
mitting the conflicting data to an inde-
pendent scientific body or appropriate 
Federal agency for advice, the Federal 
Insurance Administrator shall hold an 
administrative hearing to resolve the 
appeal. 

[47 FR 23449, May 29, 1982, as amended at 49 
FR 33879, Aug. 27, 1984] 

§ 68.4 Hearing board. 
(a) Each hearing shall be conducted 

by a three member hearing board (here-
inafter ‘‘board’’). The board shall con-
sist of a hearing officer (hereinafter 
‘‘Judge’’) appointed by the Adminis-
trator based upon a recommendation 
by the Office of Personnel Management 
and two members selected by the Judge 
who are qualified in the technical field 
of flood elevation determinations. The 
Judge shall consult with anyone he 
deems appropriate to determine the 
technical qualifications of individuals 
being considered for appointment to 
the board. The board members shall 
not be FEMA employees. 

(b) The Judge shall be responsible for 
conducting the hearing, and shall make 
all procedural rulings during the 
course of the hearing. Any formal or-
ders and the final decision on the mer-
its of the hearing shall be made by a 
majority of the board. A dissenting 
member may submit a separate opinion 
for the record. 

(c) A technically qualified alternate 
will be appointed by the Judge as a 
member of the board when a tech-
nically qualified appointed member be-
comes unavailable. The Administrator 
will appoint an alternate Judge if the 
appointed Judge becomes unavailable. 

§ 68.5 Establishment of a docket. 
The Chief Counsel shall establish a 

docket for appeals referred to him/her 
by the Federal Insurance Adminis-
trator for administrative hearings. 
This docket shall include, for each ap-
peal, copies of all materials contained 
in the flood elevation determination 
docket (FEDD) file on the matter, cop-
ies of all correspondence in connection 
with the appeal, all motions, orders, 
statements, and other legal documents, 
a transcript of the hearing, and the 
board’s final determination. 

[47 FR 23449, May 29, 1982, as amended at 49 
FR 33879, Aug. 27, 1984] 

§ 68.6 Time and place of hearing. 
(a) The time and place of each hear-

ing shall be designated by the Judge 
for that hearing. The Federal Insur-
ance Administrator and the Chief 
Counsel shall be promptly advised of 
such designations. 
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